IN THE SUPERIOR COURT OF FULTON COUNTY

STATE OF GEORGIA COPY

Hon. T. Jackson Bedford, Jr., Presiding

MS. ROSALIND LAKE and
MR. MATTHEW L. HESS
qualified and registered voters
under Georgia law,

Plaintiffs,
v. CIVIL ACTION

FILE NO. 2006CV 119207

HON. SONNY PERDUE, in his
official capacity as Governor;

STATE ELECTION BOARD; and

FULTON COUNTY BOARD OF
REGISTRATION AND ELECTIONS,

*®O¥ X K X F K ¥ N H X F X X X W X

Defendants.

ORDER ON PLAINTIFF’S COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF

The above-styled case came before the Court on Plaintiff’s Verified Complaint
for Declaratory and Injunctive Relief challenging the constitutionality of O.C.G.A. § 21-
2-417 as amended by the legislature in 2006, hereinafter referred to as the “new” or
“2006” Voter ID law.

At the outset, the Court is mindful of the controversy surrounding this matter.
Either way the Court rules, the decision will be seen by some group as egregiously wrong
and there is little doubt this ruling will be appealed. Notwithstanding the controversy,
this Court, as well as all courts, when confronted by such legal issues brought before it by
differing parties must fulfill its constitutional obligation to rule “without favor or

affection” based upon the law as the Court understands it irrespective of politics or
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personal beliefs. See, e.g., Jackson v. Seaboard Airline Ry., 140 Ga. 277 (1913) (duty of

trier of facts to decide issues “without favor or affection”).
Indeed, it is the judicial philosophy of this Court to defer to the legislature in

matters of public policy and legislative prerogative; however, the Court’s deference is

tempered by its constitutional mandate to enforce the limitations placed on the legislature
by the Constitution and, when appropriate, declare as unconstitutional those acts of the

legislature which this Court believes, based upon its understanding of the law, to exceed

the authority of the legislature. Ga. Const. art L § 2,15. Inasense, the Constitution is a
contract between the people and the State by which the people grant certain powers to the
State and by which the people in turn are guaranteed that the State will not exceed those
powers in the course of governance. The courts act as umpire when called upon to

determine if there has been a breach of that contract, or, if you will, a violation of the

rules.

L SUMMARY OF FACTS AND LAW

A. History of Election Code as it Relates to this Case

This case was initiated by two Plaintiffs, Rosalind Lake (Ms. Lake) and Matthew
L. Hess (Mr. Hess), contending that the new Voter ID law, O.C.G.A. § 21-2-417, as
enacted by the legislature aﬁd approved by the Governor in 2006, is unconstitutional
pursuant to Article II, Section 1, Paragraph 2 of the Georgia Constitution as an
abridgment of the right to vote guaranteed by the Constitution.

Both Plaintiffs asserted standing as aggrieved parties alleging that they did not
have the ability to appear at the polls and vote, because they did not have any of the
forms of photographic ID required by O.C.G.A. § 21-2-417(a), the new Voter ID law.
Specifically, they challenge the requirement, under O.C.G.A. § 21-2-417(b), that they be
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required to obtain a “valid voter identification card” if they lack any other form of photo
ID as a prerequisite to their right to have their vote counted. At the time of the hearing on
September 8, 2006, the Plaintiffs dismissed Mr. Hess, acknowledging that he had

obtained a state-issued ID subs_eqﬁent to the filing of the Complaint and therefore did not

have standing.

The genesis of this case arises out of an attempt by the legislature in 2005 to

revamp Georgia’s election laws. As a part of the process of doing so, the legislature
amended O.C.G.A. § 21-2-417, the 1997 voter identification statute, to require voters to
have one of six forms of photo ID instead of the seventeen forms then allowed. One of
the forms of ID allowed under the 2005 law, if the voter had ﬁo other permitted photo ID,

was a state-issued voter ID card for which the voter was required to pay a fee. This 2005

law was enjoined by the United States District Court, Northern District, Rome Division,
Judge Harold Murphy, Presiding, for among other reasons, as imposing a poll tax in
violation of the United States Constitution. Judge Murphy’s decision is thorough and sets

forth a detailed and comprehensive history of the legislation. Common Cause/Georgia v.

Billups, 406 F. Supp. 2d 1326 (N.D. Ga. 2005).

In 2006, in an effort to comply with Judgc Murphy’s ruling and to meet his.
objections, the legislature passed the new Voter ID law, O.C.G.A. § 21-2-417 (2006)
which is now challenged. The significant distinction between the 2005 and 2006 Voter
ID laws is that under the 2006 law, the fee charged for the state-approved Voter ID card
has been eliminated and the card is free of charge to those voters otherwise qualified to
receive it. O.C.G.A. § 21-2-417.1 (a) (2006).

An important distinction between the 1997 version of 0.C.G.A. § 21-2-417 and

the 2005 and 2006 versions, is that under the 1997 law, if a voter was unable to produce
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any one of the seventeen forms of identification allowed, the voter could sign an affidavit
under oath swearing or affirming that he or she was the person identified on the voter’s
certificate. The voter’s ballot was then accepted and counted, subject to the verification

and challenge scheme provided elsewhere in the Elections Code. See O.C.G.A. § 21-2-

417 (b) (2003).! This provision has been referred to by all parties as the “fail safe”

procedure.

Unlike the 1997 version of O.C.G.A. § 21-2-417, the 2005 and now 2006 version

of O.C.G.A. § 21-2-417 dispenses with the “fail safe” procedure, and requires that a voter
who does not have one of the six forms of required voter ID must cast a “provisional
ballot” pursuant to O.C.G.A. § 21-2-418 and within the two days provided for in

0.C.G.A. § 21-2-419, the registrars must “verify current and valid identification” as

provided for in subsection (a) of O.C.G.A. § 21-2-417 (2006), or failing which, the
voter's ballot will not be counted. Subsection (2) includes as among the six forms of
voter ID, the state-issued voter identification card authorized pursuant to O.C.G.A. § 21-
2-417.1 (2006).

0.C.G.A. § 21-2-417.1 describes eligibility for the “Georgia Voter Identification
Card” and the information it must contain. One of the requirements is the inclusion of a
“digital color photograph of the applicant.” O.C.G.A. § 21-2-417.1(e) also sets forth five
forms of identification required to obtain such a card, including as an alternative to a
photo ID, a “non-photo identity document™ if it includes the person’s full legal name and
date of birth.

The “evidence” presented by both sides in voluminous addend: includes a

substantial amount of political posturing and disputed anecdotal claims of voter fraud,

! Although this law was amended several times, the pre-2005 version of the statute shall be referred to as
the “1997 law.”
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